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tween them, the sum in controversy in a suit to enforce the judgment is the amount 
of the judgment, though the interest of one of the parties may be less than $500. 
Neither of the assignees has a claim founded on an independent contract which 
each has the right to enforce without regard to the other. In such case this court 
has jurisdiction of an appeal from a decree affecting the judgment. 

2. Statute of Limitations — Removal from the State. The removal of a judg- 
ment debtor from the State is of itself an obstruction to a suit to enforce the judg- 
ment, and the statute of limitations does not run against the judgment while the 
debtor remains out of the State. Ficklin v. Carrinyton, 31 Gratt. 219, approved. 

3. Statute of Limitations — Presumption of payment — Laches. The pre- 
sumption of payment of a debt does not, as a matter of law, arise within the statu- 
tory period of limitation, though the lapse of time may be relied on in connection 
with other circumstances, as evidence of payment, but the evidence in the case in 
judgment does not show that the debt has been paid, nor raise a presumption of 
its payment. 

Dillard v. Dillard and Others. — Decided at Staunton, Septem- 
ber 21, 1899.— Riely, J: 

1. Chancery Pleading — Multifariousness. No fixed and invariable rule can 
be laid down by which to determine whether or not a bill is multifarious. If the 
matters contained in a bill are not wholly distinct and separate, and it is more 
convenient to litigate and dispose of them in one suit than in two or more, and 
this can be done without injustice to any one, the objection of multifariousness 
will not prevail. 

2. Res Judicata. — In order that the defence of res judicata may prevail, the 
judgment or decree in the first suit must have been rendered between the same 
parties, as in the second, or their privies, and the matters in controversy must 
have been the same in the former suit as in the latter, and have been determined 
on the merits. When these requisites concur the adjudication in the first suit con- 
stitutes a bar not only to the points actually decided, but to every point which 
properly belonged to the particular matter in litigation, and which the parties 
might have brought forward at the time. All matters offered and received, or 
which might have been offered to sustain the claim in the prior suit, and all mat- 
ters of defence which were, or might have been introduced, under the issue to 
defeat such claim, are concluded by the judgment or decree in the prior suit. 

3. Wills — Meaning of " money " — What included — Trust funds — Case in judg- 
ment. What is meant by the word "money" as used in a will must depend upon 
the particular will, and the context in which the word is used. In the absence of 
anything in the context to explain or define the sense in which it is used it em- 
braces cash, bank notes and money in bank, but does not include choses in action, 
or securities. It may embrace, however, debts and securities, the whole personal 
estate and even the proceeds of realty. In the case in judgment the gift was of 
money in the hands of a trustee, and this includes bonds of persons to whom the 
trust fund has been loaned. This is the ordinary acceptation of the word when 
so used. 

4. Trusts and Trustees — Discretionary or personal trust — Effect of death of one 
of the trustees. If an uncontrollable discretion be vested in two or more trustees 
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jointly without words of survivorship, the death of one of the trustees terminates 
the discretion, and it cannot be exercised by the survivor or survivors. Sulphur 
Mines Co. v. Thompson, 93 Va. 293, distinguished. 

5. Chancery Jurisdiction Over Discretionary Trusts — Section 34-19 of 
the Code. A court of equity has no jurisdiction to interfere with a trustee in the 
exercise of a discretionary trust, or one of personal confidence, so long as he acts 
in good faith. It can neither execute it itself, nor appoint some one else to do it. 
Section 3419 of the Code as amended (Acts 1889-90, p. 40; Acts 1897-8, p. 687) 
has no application to a trust of this character. 

6. Trusts and Trustees — Discretionary trusts — Termination of discretion — Al- 
ternate trusts. If the discretionary part of a trust becomes extinct, the trust be- 
comes absolute for the alternate beneficiary, if any, and it is the duty of the 
trustee to proceed within a reasonable time to carry into effect the alternate pro- 
vision. 



Kimball & Fink, Receivers v. Borden. — Decided at Staunton, 
September 27, 1899. Buchanan, J. Absent, Keith, P: 

1. Railroads. — Spark arresters — Duty of company. It is incumbent upon a rail- 
road company to avail itself of the best mechanical contrivances and inventions 
in known practical use for preventing the burning of private property by the 
escape of sparks and coals from its engines, and when it has done this it has per- 
formed its duty in this respec* 

2. Instructions — Read as a whole — Error in isolated expressions. While an in- 
struction of the court to the jury should be clearly expressed, and the law clearly 
and distinctly stated, a verdict will not be set aside because some of the expres- 
sions standing alone might be regarded as erroneous or misleading, if the instruc- 
tion taken as a whole presents the law fairly and correctly, and in a manner not 
likely to mislead the jury. 

3. Railroads — Fires — Adjacent land owners — Combustible materials. The owners 
of lands in the vicinity of a railroad are subject only to such risks as are neces- 
sarily incident to the proper and legitimate operation of the road by those having 
charge of it. The accumulation of combustible materials on the lands of the 
owner, in the orderly conduct of a legitimate business, if legitimate but for the 
existence of the railroad, cannot relieve the railroad company from liability for 
its own negligence. 



